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U.S. Customs Service 


Treasury Decisions 


19 CFR Part 101 
(T.D. 93-28) 


REMOVAL OF REEDVILLE AND 
CAPE CHARLES CITY AS PORTS OF ENTRY 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule. 


SUMMARY: This document amends the Customs Regulations by re- 
moving Cape Charles City and Reedville, both in Virginia, from the list 
of ports of entry. Customs has reviewed the history of activity at these 
ports, and determined that its resources could be better utilized if 
these ports in the Norfolk District were removed from the list of ports 
of entry. 


EFFECTIVE DATE: May 21, 1993. 


FOR FURTHER INFORMATION CONTACT: Robert Jones, Office 
of Workforce Effectiveness, Office of Inspection and Control, U.S. 
Customs Service (202) 927-0456. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


The Customs Service, in its continuing attempt to more efficiently 
manage its personnel, facilities and resources, as well as improve the 
service it provides the public, regularly reviews activity levels at its 
ports of entry and other locations. It then attempts to allocate its limited 
available resources and employees where they can best manage the 
workload. Customs has recently completed a survey of activity within 
the Norfolk District which has shown that the ports of entry of Reed- 
ville, Virginia and Cape Charles City, Virginia have not had any mer- 
chandise imported or exported from them for several years. Because 
there is no vessel activity at these ports, there is no need for Customs 
officials to be available. Similarly, there is no projected commercial ac- 
tivity which would create a need for Customs services at these ports. 
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Accordingly, Customs is removing these locations from the listing of 
ports of entry in Section 101.3(b) of the Customs Regulations (19 CFR 
§ 101.3(b)). 

Pursuant to the requirements of 19 U.S.C. 2075, Customs notified the 
Senate Finance Committee and the Ways and Means Committee of the 
House of Representatives of this proposed action in June 1991. No objec- 
tion to the proposed closures was received from Congress during the pre- 
scribed six-month waiting period. On September 16, 1992, Customs 
published a Notice of Proposed Rulemaking in which it announced the 
proposed closure of these ports to the public and invited public comment 
on the proposal. No replies were received in response to the Notice. 

Because there has been no Customs activity at either location for 
many years, it is not anticipated that this change will have any adverse 
financial impact on either the agency or the community. 

Accordingly, because Customs has received no comments in response 
to the Notice, it is issuing the amendment as published. 


REGULATORY FLEXIBILITY ACT AND EXECUTIVE ORDER 12291 


Although this document was issued with notice for public comment, 
it is not subject to the notice and public procedure requirements of 
5 U.S.C. 553 because it relates to agency management and organization. 
Accordingly, this document is not subject to the provisions of the Regu- 
latory Flexibility Act (5 U.S.C. 601 et seq.). Because this document re- 
lates to agency organization and management, it is not subject to E.O. 
12291. 


DRAFTING INFORMATION 


The principal author of this document was Peter T. Lynch, Regula- 
tions Branch, Office of Regulations and Rulings, U.S. Customs Service. 
However, personnel from other offices participated in its development. 


List oF SUBJECTS IN 19 CFR Part 101 


Customs duties and inspection, Exports, Imports, Organization and 
function (Government agencies). 


AMENDMENT TO THE REGULATIONS 


Accordingly, Part 101 of the Customs Regulations (19 CFR Part 101) 
is amended as set forth below: 


PART 101—GENERAL PROVISIONS 
1. The authority citation for Part 101 continues to read as follows: 


Authority: 5 U.S.C. 301, 19 U.S.C. 2, 66, 1202 (General Note 8, Harmo- 
nized Tariff Schedule of the United States), 1623, 1624, unless other- 
wise noted. 

2. The list of Customs regions, districts and ports of entry in 
§ 101.3(b) is amended by removing “Cape Charles City, Va.” and “Reed- 
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ville, Va.” from the column headed “Ports of entry” opposite the Nor- 
folk, Va. District in the Southeast Region. 
MIcHAEL H. LANE, 
Acting Commissioner of Customs. 


Approved: April 1, 1993. 
JOHN P. Simpson, 
Deputy Assistant Secretary of the Treasury. 


[Published in the Federal Register, April 21, 1993 (58 FR 21349)] 


19 CFR Part 101 
(T.D. 93-29) 


CUSTOMS FIELD ORGANIZATION 
BOUNDARIES OF WASHINGTON AND NORFOLK DISTRICTS 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule. 


SUMMARY: This document changes the field organization of the Cus- 
toms Service by realigning the Washington District to include 
Frederick, Clarke, and Prince William Counties, Virginia, thereby re- 
moving these counties from the Norfolk District. This will permit the 
airport at Winchester, Virginia, and the airport and a number of Cus- 
toms bonded warehouses at Manassas, Virginia, to be served by Cus- 
toms personnel in the Washington District, who are more closely 
situated to such facilities than are Customs personnel in the Norfolk 
District. 


EFFECTIVE DATE: May 21, 1993. 


FOR FURTHER INFORMATION CONTACT: Robert Jones, Office of 
Workforce Effectiveness and Development, Office of Inspection and 
Control, (202)-927-0456. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


As part of acontinuing program to obtain more efficient use of its per- 
sonnel, facilities and resources, and to provide better service to carriers, 
importers and the public, Customs published a document in the Federal 
Register on July 17, 1992 (57 FR 31677) which proposed to redefine the 
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boundaries of the Washington and Norfolk Districts. Specifically, Cus- 
toms proposed to revise the Washington District to include Frederick, 
Clarke and Prince William Counties, Virginia, thereby removing them 
from the Norfolk District. This would essentially establish a corridor in 
the Northern Virginia area falling within the boundaries of the Wash- 
ington District. 

Customs proposed this realignment in order to enable personnel from 
the Washington District (particularly Dulles Airport) to service the air- 
port at Winchester, Virginia. At present, any aircraft clearances re- 
quired at the Winchester Airport are being handled by an inspector from 
the Port of Richmond, Virginia (Norfolk District). This, however, is not 
in Customs best interests inasmuch as it takes approximately two hours 
to travel from Richmond to Winchester, but considerably less from 
Dulles. Furthermore, there is an airport, as well as anumber of Customs 
bonded warehouses, in Manassas, Virginia, which could more effec- 
tively be served by personnel from Dulles Airport or the Port of 
Alexandria which is also in the Washington District. Notably, other op- 
erational services in any of the affected locations would not be materi- 
ally compromised or impaired under this realignment. 

Thirteen comments, all favoring adoption of the proposal, were re- 
ceived from the public during the proposed rulemaking comment pe- 
riod, several of these additionally requesting that various other areas be 
included as well in the Washington District, which was outside the pur- 
view of the proposal. Accordingly, for the present, Customs has deter- 
mined to adopt the rule without modification. 


EXECUTIVE ORDER 12291 AND REGULATORY FLEXIBILITY ACT 


Because this document relates to agency organization and manage- 
ment, it is not subject to E.O. 12291. Also, for the same reason, although 
Customs solicited public comments, no notice of proposed rulemaking 
was required under 5 U.S.C. 553(a)(2). Accordingly, this document is 
not subject to the Regulatory Flexibility Act (5 U.S.C. 601 et seq.). 


DRAFTING INFORMATION 

The principal author of this document was Russell Berger, Regula- 
tions and Disclosure Law Branch, U.S. Customs Service. However, per- 
sonnel from other offices participated in its development. 

List oF SuBJECTS IN 19 CFR Part 101 

Customs duties and inspection, Exports, Imports, Organization and 

functions (Government agencies). 
AMENDMENT 


Part 101, Customs Regulations (19 CFR Part 101), is amended as set 
forth below: 
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PART 101—GENERAL PROVISIONS 
1. The authority citation for Part 101 continues to read as follows: 


Authority: 5 U.S.C. 301; 19 U.S.C. 2, 66, 1202 (General Note 8, Harmo- 
nized Tariff Schedules of the United States), 1623, 1624. 


2. The list of Customs regions, districts and ports of entry in 
§ 101.3(b) is amended in the following manner: 

a. In the Southeast Region under the column headed “Area” directly 
opposite “Washington, D.C.”, the description is revised to read as fol- 
lows: “The District of Columbia, the counties of Montgomery and Prince 
George’s in the State of Maryland, the counties of Loudoun, Fairfax, Ar- 
lington, Frederick, Clarke, and Prince William, and the city of 
Alexandria in the State of Virginia, including any independent cities 
and towns within such boundaries of such counties.” 

b. In the Southeast Region under the column headed “Area” directly 
opposite “Norfolk, Va.”, the description is revised to read as follows: 
“The State of Virginia, except the counties of Loudoun, Fairfax, Ar- 
lington, Frederick, Clarke, and Prince William, and the city of 
Alexandria, including any independent cities and towns within the 
boundaries of such counties, and the State of West Virginia.” 

MIcHAEL H. LANE, 
Acting Commissioner of Customs. 


Approved: April 2, 1993. 
JOHN P. Simpson, 
Deputy Assistant Secretary of the Treasury. 


[Published in the Federal Register, April 21, 1993 (58 FR 21350)] 


19 CFR Part 101 
EXTENSION OF PORT LIMITS OF MORGAN CITY, LOUISIANA 
(T.D. 93-30) 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule. 


SUMMARY: This document amends the Customs Regulations pertain- 
ing to the field organization of Customs by extending the geographical 
limits of the port of entry of Morgan City, Louisiana. The change is being 
made as part of Customs continuing program to obtain more efficient 
use of its personnel, facilities, and resources and to provide better serv- 
ice to carriers, importers, and the general public. 
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EFFECTIVE DATE: May 21, 1993. 


FOR FURTHER INFORMATION CONTACT: Bob Jones, Office of 
Inspection and Control (202-927-0456). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


As part of a continuing program to obtain more efficient use of its per- 
sonnel, facilities, and resources, and to provide better service to carriers, 
importers, and the general public, Customs published a notice in the 
Federal Register on June 16, 1992 (57 FR 26806) proposing to amend 
§§ 101.3 and 101.4, Customs Regulations (19 CFR 101.3 and 101.4), by 
extending the geographical limits of the port of entry of Morgan City, 
Louisiana. In the list of Customs regions, districts, and ports of entry set 
forth in § 101.3(b), Morgan City is listed as a port of entry in the New 
Orleans, Louisiana, Customs District within the South Central Region. 

A total of 40 comments were received in response to the notice. Among 
those 40 commenters, none expressed opposition to the proposed ex- 
panded port limits, 30 affirmatively supported the expansion, and 36 
(including many in favor of the expansion) expressed reservations re- 
garding the consequential move of the office of the Port Director from 
Morgan City to Galliano which would fall within the expanded port lim- 
its. In addition, Customs received other correspondence suggesting that 
the proposed port limits be further expanded to include Lafayette 
Parish. 

Notwithstanding the move of the office of the Port Director to Gal- 
liano, which Customs considers to be an operational necessity, Morgan 
City will continue to be staffed by Customs at a level consistent with the 
workload at that location. Moreover, since the suggestion to include 
Lafayette Parish within the expanded port limits was not a part of the 
proposal published for public comment, Customs believes that such ac- 
tion is inappropriate for this final rule document and thus should be 
handled under separate public notice and comment procedures. 

Based on the above, Customs believes that the proposed port limits 
should be adopted as set forth in the notice. The list of Customs regions, 
districts, and ports of entry set forth in § 101.3(b), Customs Regula- 
tions, and the list of Customs stations set forth in § 101.4(c), Customs 
Regulations, are amended accordingly. 


Limits OF Port oF ENTRY 


The geographical limits of the port of entry of Morgan City are as 
follows: 


In the State of Louisiana: all of the territory within the Parishes of 
Iberia, St. Mary, Terrebonne, and Lafourche; that portion of the 
right-of-way pertaining to State Highway 1 extending in a north- 
easterly direction from the Lafourche Parish and Jefferson Parish 
boundary line to the corporate limits of the town of Grand Isle; and 
the corporate limits of the town of Grand Isle. 
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AUTHORITY 


This change is made under the authority of 5 U.S.C. 301 and 19 U.S.C. 
2, 66 and 1624. 


REGULATORY FLEXIBILITY ACT AND EXECUTIVE ORDER 12291 


Although Customs solicited public comments, no notice of proposed 
rulemaking was required pursuant to 5 U.S.C. 553 because this matter 
relates to agency management and organization, and for this reason this 
document is not subject to the provision of the Regulatory Flexibility 
Act (5 U.S.C. 601 et seq.). In addition, because this document relates to 
agency management and organization, it is not subject to E.O. 12291. 


DRAFTING INFORMATION 


The principal author of this document was Francis W. Foote, Regula- 
tions Branch, Office of Regulations and Rulings, U.S. Customs Service. 
However, personnel from other offices participated in its development. 


List OF SUBJECTS IN 19 CFR Part 101 


Customs duties and inspection, Exports, Imports, Organization and 
functions (Government agencies). 


AMENDMENTS TO THE REGULATIONS 


Part 101, Customs Regulations (19 CFR Part 101), is amended as set 
forth below: 


PART 101—GENERAL PROVISIONS 
1. The authority citation for Part 101 continues to read as follows: 


Authority: 5 U.S.C. 301; 19 U.S.C. 2, 66, 1202 (General Note 8, Harmo- 
nized Tariff Schedule of the United States), 1623, 1624. 

2. The list of Customs regions, districts, and ports of entry in 
§ 101.3(b) is amended by removing the reference “T.D. 84-126” and 
adding, in its place, “T.D. 93-30” following Morgan City in the column 
headed “Ports of entry” in the New Orleans, Louisiana, District of the 
South Central Region. 

3. The list of Customs stations in § 101.4(c) is amended by removing 
“New Orleans, La.” in the column headed “District”, by removing “Gal- 
liano, La.” and “Houma, La.” in the column headed “Customs stations”, 
and, in the column headed “Port of entry having supervision”, by re- 
moving “Morgan City” opposite each of the latter listings. 

MicuaeE. H. Lang, 
Acting Commissioner of Customs. 


Approved: April 2, 1993. 
JOHN P. Simpson, 
Deputy Assistant Secretary of the Treasury. 


[Published in the Federal Register, April 21, 1993 (58 FR 21350)] 
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(T.D. 93-31) 
BONDS 


ApprovaL To Use AUTHORIZED FACSIMILE SIGNATURE AND SEAL 


The use of facsimile signature and facsimile seal on Customs bonds by 
the following corporate surety has been approved effective this date. 


Intercargo Insurance Company 
Schaumburg, Illinois 


Authorized facsimile signature on file for: 


Matthew L. Zehner 


The corporate surety has provided the Customs Service with copy of 
the signature to be used, a copy of the corporate seal, and a certified copy 
of the corporate resolution agreeing to be bound by the facsimile signa- 
ture and seal. This approval is without prejudice to the surety’s right to 
affix signatures and seals manually. 


Dated: April 16, 1993. 
JOHN DuRANT, 
Director, 
Commercial Rulings Division. 





U.S. Customs Service 


General Notices 


19 CFR Part 177 


NOTICE OF ISSUANCE OF FINAL DETERMINATION 
CONCERNING “DESKTOP IV” 


AGENCY: U.S. Customs Service, Department Of The Treasury. 
ACTION: Notice of final determination. 


SUMMARY: This document provides notice that Customs has issued 
a final determination concerning the country of origin of certain 
computer monitors which are being offered to the U.S. Air Force 
in a procurement designated under Air Force Solicitation No. 
F01620-91-—A212, also referred to as “Desktop IV”. The final determi- 
nation found that the computer monitors would be considered products 
of a “designated country” within the meaning of Title III of the Trade 
Agreements Act of 1979, for waiver of “Buy American” and other 
preferences. 


DATES: The final determination was issued on April 2, 1993. Any party- 
at-interest, as defined at 19 CFR 177.22(d), may seek judicial review of 
this final determination on or before May 24, 1993. 


ADDRESSES: Copies of the nonconfidential portions of this final deter- 
mination may be obtained by writing or calling the Legal Reference 
Staff, Office of Regulations And Rulings, U.S. Customs Service, 
Franklin Court, 1301 Constitution Avenue, N.W., Washington, D.C. 
20229; (202) 482-6906. 


FOR FURTHER INFORMATION CONTACT: Keith B. Rudich, Attor- 
ney-Advisor, Office of Regulations and Rulings, (202) 482-7010. 


SUPPLEMENTARY INFORMATION: 

Notice is hereby given that on April 2, 1993, pursuant to Subpart B 
of Part 177, Customs Regulations (19 CFR Part 177, Subpart B), 
Customs issued a final determination concerning the country of origin 
of certain computer monitors which are being offered to the U.S. Air 
Force in a procurement designated under Air Force Solicitation No. 
F01620-91-A212, also referred to as “Desktop IV”. The U.S. Customs 
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ruling number is HQ 734977. This final determination was issued at the 
request of one of the offerors under procedures set forth at 19 CFR 177 
subpart B, which implements Title III of the Trade Agreements Act of 
1979, as amended (19 U.S.C. 2511-18). Decisions issued under these 
provisions concern whether an article is, or would be, a product of a 
country “designated” under the Trade Agreements Act for waiver of 
“Buy American” and other preferences. In this instance the final deter- 
mination concluded that the computer monitors in question were sub- 
jected to processing in a “designated country” which effected a 
substantial transformation under Customs law, and thus were consid- 
ered products of that country for government procurement purposes. 

This document gives notice pursuant to section 177.29, Customs 
Regulations, (19 CFR 177.29), of that final determination. Any party-at- 
interest, as defined at 19 CFR 177.22(d), may seek judicial review of this 
final determination on or before May 24, 1993. 


Dated: April 15, 1993. 
Harvey B. Fox, 
Director, 
Office of Regulations And Rulings. 


[Published in the Federal Register, April 22, 1993 (58 FR 21538)] 


COPYRIGHT, TRADEMARK, AND 
TRADE NAME RECORDATIONS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


SUMMARY: Effective January 1, 1993, hard copy issuances (dated 
January 1, 1993 or later) of U.S. Customs Service recordations of trade- 
marks, copyrights and trade names can be viewed in any Customs Read- 
ing Room. 


FOR FURTHER INFORMATION CONTACT: John F. Atwood, Chief, 
Intellectual Property Rights Branch, (202) 482-6960. 


Dated: April 15, 1993. 
JOHN F. ATWoop, 
Chief, 
Intellectual Property Rights Branch. 


[Published in the Federal Register, April 23, 1993 (58 FR 21772)] 
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QUARTERLY IRS INTEREST RATES USED IN CALCULATING 
INTEREST ON OVERDUE ACCOUNTS AND REFUNDS ON 
CUSTOMS DUTIES 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of calculation and interest. 


SUMMARY: This notice advises the public of the quarterly Internal 
Revenue Service interest rates used to calculate interest on overdue ac- 
counts and refunds of Customs duties. For the quarter beginning April 
1, 1993, the rates will be 6 percent for overpayments and 7 percent for 
underpayments. This notice is published for the convenience of the im- 
porting public and Customs personnel. 


EFFECTIVE DATE: April 1, 1993. 


FOR FURTHER INFORMATION CONTACT: John V. Accetturo, 
National Finance Center, Revenue Branch, (317) 298-1308. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Pursuant to 19 U.S.C. 1505 and Treasury Decision 85-93, published 
in the Federal Register on May 29, 1985 (50 FR 21832), the interest rate 
paid on applicable overpayments or underpayments of Customs duties 
shall be in accordance with the Internal Revenue Code rate established 
under 26 U.S.C. 6621. Interest rates are determined based on the short- 
term Federal rate. The interest rate that Treasury pays on overpay- 
ments will be the short-term Federal rate plus two percentage points. 
The interest rate paid to the Treasury for underpayments will be the 
short-term Federal rate plus three percentage points. The rates will be 
rounded to the nearest full percentage. 

The interest rates are determined by the Internal Revenue Service on 
behalf of the Secretary of the Treasury based on the average market 
yield on outstanding marketable obligations of the U.S. with remaining 
periods to maturity of 3 years or less and fluctuate quarterly. The rates 
effective for a quarter are determined during the first-month period of 
the previous quarter. 

The rates of interest for the period of April 1, 1993—June 30, 1993, 
are 6 percent for overpayments and 7 percent for underpayments. These 
rates will remain in effect through June 30, 1993, and are subject to 
change on July 1, 1993. 


Dated: April 13, 1993. 
MicHaeEL H. Lane, 
Acting Commissioner of Customs. 


[Published in the Federal Register, April 22, 1993 (58 FR 21622)] 
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APPLICATION FOR RECORDATION OF TRADE NAME: 
“NLC, INC.” 


ACTION: Notice of application for recordation of trade name. 


SUMMARY: Application has been filed pursuant to section 133.12, Cus- 
toms Regulations (19 CFR 133.12), for the recordation under section 42 
of the Act of July 5, 1946, as amended (15 U.S.C. 1124), ofthe trade name 
“NLC, INC.,” used by NLC, Inc., acorporation organized under the laws 
of the State of Missouri, located at 319 West Main Street, P.O. Box 348, 
Jackson, Missouri 63755. 

The application states that the trade name is used in connection with 
arc welding accessories which are sold under the trademark “LENCO” 
and include electrode holders, ground clamps, cable connectors, lugs, 
splicers and chipping hammers, resistance spot welders and computer 
controlled welding trainers. 

Before final action is taken on the application, consideration will be 
given to any relevant data, views, or arguments submitted in writing by 
any person in opposition to the recordation of this trade name. Notice of 
the action taken on the application for recordation of this trade name 
will be published in the Federal Register. 


DATE: Comments must be received on or before June 22, 1993. 


ADDRESS: Written comments should be addressed to U.S. Customs 
Service, Attention: Franklin Court, Intellectual Property Rights 
Branch, 1301 Constitution Avenue, NW., (Suite 4000), Washington, 
D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Gina D’Onofrio, Intel- 
lectual Property Rights Branch, 1301 Constitution Avenue, NW., Wash- 
ington, D.C. 20229 (202-482-6960). 


Dated: April 16, 1993. 
JOHN F. ATwoon, 
Chief, 
Intellectual Property Rights Branch. 


[Published in the Federal Register, April 23, 1993 (58 FR 21772)] 
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DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C., April 16, 1993. 
The following document of the United States Customs Service, Office 
of Commercial Operations, has been determined to be of sufficient in- 
terest to the public and U.S. Customs Service field offices to merit publi- 
cation in the Customs BULLETIN. 
Harvey B. Fox, 
Director, 
Office of Regulations and Rulings. 


COUNTRY OF ORIGIN MARKING FOR WATCHES 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Extension of comment period. 


SUMMARY: This document extends the period of time within which in- 
terested members of the public may submit comments on proposed 
changes in the enforcement policy for country of origin marking of 
watches. Customs has received several requests to extend the comment 


period to prepare responsive comments. The comment period is ex- 
tended sixty days. 


ADDRESS: Written comments (preferably in triplicate) may be ad- 
dressed to and inspected at the Regulations and Disclosure Law Branch, 
Room 2119, U.S. Customs Service, 1301 Constitution Avenue, NW., 
Washington, D.C. 20229. 


DATE: Comments must be received by or before June 9, 1993. 


FOR FURTHER INFORMATION CONTACT: Robert S. Dinerstein, 
Office of Regulations and Rulings, U.S. Customs Service, 1301 
Constitution Avenue, N.W., Franklin Court, Washington, D.C. 20229 
(202-482-7010). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


A general notice was published in the Customs BULLETIN AND DECISIONS 
(Vol. 27 No. 10) on March 10, 1993, proposing stricter enforcement of 
the country of origin marking law, 19 U.S.C. 1304, for watches because 
over the years they have been imported into the United States with very 
tiny country of origin markings that are exceptionally difficult to read 
and to find with impunity. Stricter enforcement is needed to ensure that 
the country of origin marking on watches is both legible and conspicu- 
ous. The document does not propose specific requirements on how 
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watches must be marked, but it does set forth some factors Customs 
would consider in determining whether a country of origin marking is 
acceptable. The notice solicits public comments that were to be received 
on or before April 9, 1993, on both the change in policy as well as the 
amount of time needed to adapt to the proposed change. 

Customs has received several requests from trade associations to ex- 
tend the period of time for comments. The requesters stated that they 
were not aware of the General Notice until shortly before the published 
deadline of April 9, 1993, and that additional time is required to obtain 
the position of its members and to present meaningful comments. Cus- 
toms believes that the requests have merit. Accordingly the period of 
time for the submission of comments is being extended 60 days. 


Dated: April 14, 1993. 


Harvey B. Fox, 
Director, 
Office of Regulations and Rulings. 





United States Court of 
International Trade 


One Federal Plaza 


New York, N.Y. 10007 


Chief Judge 
Dominick L. DiCarlo 


Judges 


Gregory W. Carman Nicholas Tsoucalas 
Jane A. Restani R. Kenton Musgrave 
Thomas J. Aquilino, Jr. Richard W. Goldberg 


Senior Judges 


James L. Watson 
Herbert N. Maletz 
Bernard Newman 


Samuel M. Rosenstein 


Clerk 


Joseph E. Lombardi 





Decisions of the United States 
Court of International Trade 


(Slip Op. 93-51) 


NTN BeEarinc Corp. oF AMERICA, AMERICAN NTN BEARING MANUFACTURING 
Corp., AND NTN Corp., PLAINTIFFS v. UNITED STATES, DEFENDANT, AND 
TORRINGTON Co. AND FEDERAL-MoGut Corp., DEFENDANT-INTERVENORS 


Court No. 91-08-00577 


Plaintiffs move pursuant to Rule 56.1 of the Rules of this Court for partial judgment on 
the agency record as to Count VIII of their complaint claiming that the Department of 
Commerce, International Trade Administration (“ITA”), erred in deducting direct selling 
expenses from U.S. price rather than adding such expenses to foreign market value. De- 
fendant claims that this issue should be dismissed as moot since it affects deposit rates 
established during the first administrative review, which have now been superseded by 
the second administrative review. 

Held: Plaintiffs’ motion is not moot as it falls under an exception to the mootness doc- 
trine since the issue at hand is capable of repetition and will evade review in the future. 
Furthermore, plaintiffs’ motion for partial judgment on the agency record is granted. 

[Plaintiffs’ motion for partial judgment on the agency record granted.] 


(Dated April 13, 1993) 


Barnes, Richardson & Colburn (Robert E. Burke, Donald J. Unger, Kazumune V. Kano 
and Diane A. MacDonald) for plaintiffs. 

Stuart E. Schiffer, Acting Assistant Attorney General; David M. Cohen, Director, Com- 
mercial Litigation Branch, Civil Division, U.S. Department of Justice (Velta A. Melnbren- 
cis); of counsel: Stephen J. Claeys, Attorney-Advisor, Office of the Chief Counsel for 
Import Administration, U.S. Department of Commerce, for defendant. 

Stewart and Stewart (Eugene L. Stewart, Terence P. Stewart, James R. Cannon, dr., 
Geert De Prest, John M. Breen and Margaret E.O. Edozien) for defendant-intervenor The 
Torrington Company. 

Frederick L. Ikenson, P.C. (Frederick L. Ikenson, J. Eric Nissley, Larry Hampel and 
Joseph A. Perna, V) for defendant-intervenor Federal-Mogul Corporation. 


OPINION 


Tsouca.as, Judge: Plaintiffs, NTN Bearing Corporation of America, 
American NTN Bearing Manufacturing Corp., and NTN Corporation 
(“NTN”), move pursuant to Rule 56.1 of the Rules of this Court for par- 
tial judgment on the agency record as to Count VIII of their complaint 
claiming that the Department of Commerce, International Trade Ad- 
ministration (“ITA” or “Commerce”), erred in deducting direct selling 
expenses from U.S. price rather than adding such expenses to foreign 
market value. 





18 CUSTOMS BULLETIN AND DECISIONS, VOL. 27, NO. 18, MAY 5, 1993 


The administrative determination under review is the ITA’s final re- 
sults in Antifriction Bearings (Other Than Tapered Roller Bearings) 
and Parts Thereof From Japan; Final Results of Antidumping Duty Ad- 
ministrative Reviews (“Final Results”), 56 Fed. Reg. 31,754 (1991). 
Substantive issues raised by NTN in the underlying administrative pro- 
ceeding were addressed by ITA in the Issues Appendix to Antifriction 
Bearings (Other Than Tapered Roller Bearings) and Parts Thereof 
From the Republic of Germany; Final Results of Antidumping Duty Ad- 
ministrative Review (“Issues Appendix”), 56 Fed. Reg. 31,692 (1991). 


BACKGROUND 


On June 11, 1990, the ITA initiated an administrative review of ball 
bearings, cylindrical roller bearings, spherical plain bearings and parts 
thereof from Japan. Antifriction Bearings (Other Than Tapered Roller 
Bearings) and Parts Thereof From the Federal Republic of Germany, 
France, Italy, Japan, Romania, Singapore, Sweden, Thailand and the 
United Kingdom Initiation of Antidumping Administrative Reviews, 55 
Fed. Reg. 23,575 (1990). NTN participated in this review. Id. 

On March 15, 1991, the ITA published its preliminary determination 
in the administrative review. Antifriction Bearings (Other Than Ta- 
pered Roller Bearings) and Parts thereof from Japan; Preliminary Re- 
sults of Antidumping Duty Administrative Reviews and Partial 
Termination of Antidumping Duty Administrative Reviews, 56 Fed. 
Reg. 11,186 (1991). 

On July 11, 1991, the ITA published its Final Results in this proceed- 
ing. Final Results, 56 Fed. Reg. at 31,754. In its final results, Commerce 
deducted direct selling expenses from U.S. price in exporter’s sales price 
transactions. Isswes Appendix at 31,722-23. NTN claims that this was 
not in accordance with law. Commerce claims that this issue should be 
dismissed as moot since the issue at hand affects deposit rates estab- 
lished during the first administrative review, which have been super- 
seded by the second administrative review. Defendant’s Memorandum 
in Opposition to Plaintiffs’ Partial Motion for Judgment Upon the 
Agency Record at 2-6. 


DIscussION 


It is well-established that an “actual controversy must exist at stages 
of appellate or certiorari review, and not simply at the date the action is 
initiated.” See Roe v. Wade, 410 U.S. 113, 125 (1973); see also SEC v. 
Medical Comm. for Human Rights, 404 U.S. 403, 407 (1972). The Court 
adheres to its decision in NSK Ltd. and NSK Corporation v. United 
States,17CIT__, Slip Op. 93-50 (April 2, 1993), and holds that plain- 
tiffs’ motion for partial judgment on the agency record is not moot since 
the issue at hand is capable of repetition and has been evading review. 
Furthermore, Commerce was in error in deducting direct selling ex- 
penses from U.S. price. It should have added such expenses to foreign 
market value as the law clearly states. Id. at 5-7. Nevertheless, a re- 
mand to Commerce for recalculation would serve no purpose since it 
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would affect only deposit rates and the deposit rates have been super- 
seded by the second administrative review. Id. Commerce “is cautioned 
that they are to adhere to the law and to the decisions of the Court on this 
issue. If not, this Court will be compelled to order sanctions against the 
government and hold Commerce in contempt of court for repeatedly ig- 
noring the well-established law.” Id. at 6-7. 


(Slip Op. 93-52) 
ATARI CARIBE, INC., PLAINTIFF v. UNITED STATES, DEFENDANT 
Court No. 89-02-00087 
(Judgment for plaintiff. ] 
(Dated April 15, 1993) 


George R. Tuttle, A.P.C., (George R. Tuttle IID, for plaintiff. 

Stuart E. Schiffer, Acting Assistant Attorney General, Joseph I. Liebman, Attorney in 
Charge, International Trade Field Office, United States Department of Justice, Civil Divi- 
sion, Commercial Litigation Branch (Mark S. Sochaczewsky), Stephen Berke, Attorney, 
United States Customs Service, of counsel, for defendant. 


OPINION 


Restanl, Judge: This matter was tried to the court on March 29 and 
March 30, 1993. The issue is whether a silicon chip containing an inte- 
grated circuit and the printed circuit board to which it is affixed (a 
“chip-on-board” or “COB”) comprise a monolithic integrated circuit 
classifiable under item 687.74 of the Tariff Schedules of the United 
States Annotated (1984) (“TSUSA-1984”),1 or whether the combined 
article is something more. The COB is incorporated into an Atari video 
game cartridge, for use with a central processing unit (“CPU”) that is 
attached to a television monitor. If the COB is more than a monolithic 
integrated circuit, it will be classified as a part in a game machine under 
item 734.20, TSUSA-1984,2 as plaintiff claims.3 

The legal precedent that dominates this area is Texas Instruments 
Inc. v. United States, 82 Cust. Ct. 272, C.D. 4810, 475 F. Supp. 1183 


1 Schedule 6, Pt. 5, TSUSA-1984, provides as follows: 
Transistors and other related electronic crystal components; mounted piezo-electric crystals: 
687.74 Monolithic integrated circuits ... 4.2% ad val. 
2 Item A*734.20, TSUSA-1984, provides as follows: 


Game machines, including coin or disc operated game machines and including games having 
mechanical controls for manipulating the action, and parts thereof 4.7% ad val. 


3 For convenience, this opinion will cite to the TSUSA-1984 throughout, although entries were made during the pe- 
riod from March 1983 to April 1984. The text of the TSUSA is the same for both 1983 and 1984, but the rate applicable to 
items imported under 734.20, TSUSA-1983 is 4.7% ad valorem, whereas the rate for the same items under 
TSUSA-1984 is 4.5% ad valorem. Because the items are entitled to duty-free treatment under General Headnote 
3(c)(ii), see infra note 5, the difference in rates does not matter to this case. 
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(1979), aff'd, 67 CCPA 59, C.A.D. 1244, 620 F.2d 269 (1980). That case 
involved a monolithic integrated circuit in the form of a chip bonded toa 
substrate to which leads were attached and which was encased in a plas- 
tic molded medium. The product was to be incorporated and used in a 
solid state electronic digital watch. The court found that the product 
should properly be classified as a transistor or other related electronic 
crystal component under item 687.60, TSUSA-1976, rather than as an 
assembly or subassembly for watch or clock movements.¢ In so classify- 
ing the product, the court declined to find that the substrate with leads 
and plastic mold rendered the merchandise more than an integrated cir- 
cuit. It regarded both the encapsulating molded form and the substrate 
as auxiliary and subordinate to the integrated circuit chip. Id. at 284-85, 
475 F. Supp. at 1191-92. The court finds that the case under considera- 
tion is distinguishable because some of the circuitry of the imported 
item, specifically that on the printed circuit board, is not incorporated 
into the integrated circuit chip. Thus, unlike the substrate in Texas In- 
struments, the substrate on which this chip is mounted has functions 
other than mere support or connection. 

The “more than” test is one of the basic tests for determining whether 
an item is within an eo nomine classification item. This test is set forth 
in anumber of cases including, Servo-Tek Products Co. v. United States, 
57 CCPA 13, 15, C.A.D. 969, 416 F.2d 1398, 1399 (1969). Differently 
stated, the issue is whether the item “possess[es] features substantially 
in excess of those within the common meaning of the [eo nomine] term.” 
United Carr Fastener Corp. v. United States, 54 CCPA 89, 91, C.A.D. 913 
(1967). To defendant’s credit, it did not attempt to argue that the chip 
represents miles of wiring and rooms of tubes and for this reason the 
merchandise is not more than a monolithic integrated chip. Semicon- 
ductor chips have been with us too long and are too economically pro- 
duced to sustain such arguments. In fact, the chip at issue represented 
approximately one-half of the value of the imported item, which itself 
was merely a part of the entire game package. Rather, the focus of the 
trial was on whether the industry views the product as an assembly, or 
as a monolithic integrated circuit. 

Defendant’s expert testified that he considered the item to be a mono- 
lithic integrated circuit rather than an assembly because under present 
standards all of the circuitry in the product could be integrated into one 
chip. In fact, he testified that if he could foresee integration in approxi- 
mately two years he would consider any product, whether it contained 
one, two or three chips, to be a monolithic integrated circuit. The wit- 
ness was clear that this was not an industry-wide view. This personal 
viewpoint, which depends on what merchandise will become, is not a 
reasonable method of making classification choices. 


4 At the relevant time in Texas Instruments, the TSUSA did not reference monolithic integrated circuits. See Item 
687.60, TSUSA-1976. That language was added later to the corresponding TSUSA item. The difference does not ap- 
pear significant, in view of the practice of classifying semiconductors under the earlier provision. 
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Plaintiff's expert testified that the item was not a monolithic inte- 
grated circuit because it is designed for consumer use, and with simple 
assembly into the cartridge is a consumer electronics product. The 
board is shaped, the end of the board is bevelled, and the electrical con- 
nectors end at specific points, all for the purpose of repetitive insertion 
and removal of the game cartridge by the consumer. Because of con- 
sumer use, the board contains extra shielding for static electricity and 
radio frequency radiation. 

For comparison purposes, plaintiff offered into evidence a chip and 
printed circuit board, in chip form, bonded to a substrate with multiple 
leads (pins), which required engineering skill for assembly into a usable 
product. See Exhibit 8. The court has difficulty with the broad premise 
seemingly espoused by plaintiff's expert that the terms “monolithic in- 
tegrated circuit” and “consumer electronics product” are mutually ex- 
clusive. The court does not discredit, however, the evidence that the 
particular highly advanced technical product with multiple leads and 
other features, which was introduced into evidence, is referred to in eve- 
ryday industry parlance as an integrated circuit, while a chip on a con- 
ventional printed circuit board, such as the imported item, is not so 
viewed. 

As indicated, of particular import in this case is the fact that the cir- 
cuits on the printed circuit board at issue are not integrated into the 
chip. Certain electrical components are on the board and not in the chip 
for specific design reasons, primarily ease of consumer use. That later 
game cartridges may accomplish this end in other ways does not change 
the essence of the article. Important electrical and other aspects of this 
article are not contained in the monolithic integrated circuit chip itself. 
For these reasons, acceptance of this article as a monolithic integrated 
chip is problematic. Furthermore, as these additional parts of the prod- 
uct are substantial and of particular design importance, it is most likely 
incorrect to view them as subordinate and auxiliary. See Texas Instru- 
ments, 82 Cust. Ct. at 285 (considering an element “coequal with the pri- 
mary function and purpose” of the article not to be subordinate). 
Finally, and most importantly, the court reaches the conclusion that the 
totality of the evidence leads to a finding that the common meaning of 
the term “monolithic integrated circuit” does not include this item, and 
the relevant industry would not apply the term to this item. 

The testimony clearly established, and there is no dispute, that the ar- 
ticle is a part of a game machine. Classification as a part will not prevail 
if the article is described by name or specific function elsewhere. See 
General Headnote 10(ij), TSUSA-1984. As the article is not a mono- 
lithic integrated circuit, it is not specifically provided for elsewhere. Ac- 
cordingly, plaintiff's claimed classification is applicable, and the entries 
covered by this action are non-dutiable.5 


5 at trial, the court ruled that thirty-five or more percent of the appraised value of the imported article was attribut- 
able to the direct costs of-processing in Singapore. This is a prerequisite for plaintiff's assertion of duty-free treatment 
for this article under the Generalized System of Preferences. See General Headnote 3(c)(ii), TSUSA-1984. This issue 
was resolved in plaintiff's favor. The relevant findings of fact and conclusions of law may be found in the trial transcript. 
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